. Introduction
The Warren Court left for us an irresistible case study in legal change, particularly for the criminal justice field. Over the years, many people have evaluated the direction of change that the Warren Court wrought in criminal justice. They have asked whether the Warren Court was truly prodefense or whether it carried an exaggerated reputation on this score. Previous accounts of the Warren Court also estimated the amount of change that the Court imposed on police, prosecutors, defense lawyers, and trial judges. These writers debated whether the Warren Court's landmark decisions were consistent with existing case law and whether the Court displayed a judicious willingness to compromise. ' I plan to use this same starting point -the amount of change the Warren Court created -but then strike out along a different path. So I begin with this unsurprising proposition: the Warren Court introduced more changes into the criminal justice system than did its predecessors. The Warren Court earned this reputation in its own time, and the image stuck. ' This Article then takes an institutional turn by examining the makers of criminal justice rather than the end product. Who carried out the changes that the Warren Court began? How have other legal institutions, particularly state appellate courts and legislatures, responded to the environment of massive change that the Supreme Court created? The questions look past the merits of any particular case that created flux. Instead, I ask more generally about an atmosphere in which major change became the norm.
In the generations that followed the Warren Court era, state institutions embraced change. 3 The Supreme Court's habit of constantly tinkering with the machinery of criminal justice spread to the state level. State courts and legislative bodies may not always like the changes, but they now anticipate and create change rather than react to it. This result is one of the major institutional legacies of the Warren Court in the criminal justice field. Thus, the Warren Court was fire: turning a solid situation into a fluid one, creating movement, and causing chemical reactions. 4 Since 1969, other institutions have changed their habits to deal with this more fluid world of criminal justice. 5 The presence of these lively institutions at the state level is an ironic legacy for the Warren Court. The Warren Court is known as an enemy of federalism, and that reputation had some basis in the short run. In the criminal justice area, the thrust of the Court's landmark cases was to centralize, to push state systems toward a more uniform criminal process, a push that tracked the federal system. The Warren Court unified criminal justice by restricting the discretion of police officers operating in the field and of trial judges. 6 But the long term effects of the Warren Court's criminal justice decisions left an unexpectedly vibrant federal system. State actors at the higher levels of state government, particularly in the appellate courts and legislative bodies adapted quickly. They turned into reality many parts of the Warren Court's vision that the Court itself only defined in the abstract. What began as movement toward uniformity ended with a profusion of independent actors that continually anticipated and initiated change for themselves. ' The Rehnquist Court, on the other hand, is ice. State courts and legislatures now routinely interpret the federal constitution and anticipate ways that it might shift over time." They also have discovered their authority to interpret state constitutions to place their own brand of restrictions on government actors. 9 Legislative bodies have learned to amend codes in ways that make the federal constitution irrelevant." In response to these innovations in state courts and legislatures, the Rehnquist Court's most famous and emblematic decisions have the effect of ice: slowing down and freezing into place what once ran more freely."
Thus, the Rehnquist Court also finds itself in an ironic position when it comes to federalism in criminal justice. Although the Justices often speak warmly of the benefits of variety in state criminal justice systems, their decisions sometimes snuff out variety in the states." 2 This icy effect does not flow from every Rehnquist Court opinion on criminal justice. Sometimes state courts continue to pursue a variety of approaches to a question, even after the Supreme Court has spoken and thrown its support behind one approach. 3 I close this Article with a few observations about this puzzle: What features of the cases explain why some Rehnquist Court opinions, and not others, function like ice among the state courts? 4 changes to state criminal justice systems that Warren Court decisions brought).
See infra Part M (discussing impact of Warren Court decisions on state courts and state legislatures).

9. See infra Part IIA (discussing impact of Warren Court decisions on state court decisions).
See infra Part m.C (discussing impact of Warren Court decisions on state legislatures).
11. See infra Part IV (discussing chilling effect of Rehnquist Court decisions on state courts and legislatures).
12. See infra notes 99-120 and accompanying text (discussing Rehnquist Court criminal justice decisions and federalism).
13. See infra notes 121-33 and accompanying text (discussing Moran v. Burbine, 475 U.S. 412 (1986), and state court reactions to this decision).
14. See infra notes 134-35 and accompanying text (discussing possible reasons that
II Warren Court Fire Creates a Fluid World
The story begins with a claim that should not astonish anyone: The rulings of the Warren Court in criminal justice were dramatic and unsettling. They forced immediate changes in practice, some of them expensive and difficult to achieve. The Court's opinions also strongly hinted that even larger changes in practice would occur in the near future. The cumulative effect of these cases altered the entire environment for state actors in the criminal process. They faced a fluid world in which every aspect of criminal justice was up for debate.
This judgment about the Warren Court gained broad endorsement from the start. Critics of the Court pointed out the disruption that the rulings caused and singled out the criminal procedure cases for special criticism. 5 Law enforcement officials and judges complained that the Warren Court, more than any other Supreme Court in memory, upset their routines and made it too difficult for them to investigate and prosecute crimes. 6 These complaints spoke both to the prodefense direction of change and to the amount of change that the Court was forcing on the states. " The new decisions "handcuffed the cops." ' In the famous campaign rhetoric of Richard Nixon, the Warren Court placed too many limits on the "peace forces" and not enough on the "criminal forces.'
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Some legal academics gave essentially the same judgment. Although academic critics of the Court placed more weight on the amount of change and complained less directly about the prodefense tilt of the Court, both elements explain why state courts may not adopt Supreme Court decisions).
15.
See 25-36 (1974) (examining judicial review and constitutional interpretation process and concluding that it is "overwhelmingly a means of rationalizing preferred ends").
Saltzburg, and others have debated this subject thoroughly. They looked back on the Warren Court more than a decade after it ended and argued that the most famous criminal justice decisions of the era were only modest extensions of prior case law. 2 43 the Court addressed the high volume, and therefore high stakes, world of guilty pleas. 44 It announced that many features of the federal rules governing the information that judges provided to defendants during a guilty plea hearing were thereafter constitutional requirements. 45 This announcement shifted practices in a large number of states. 46 The full amount of change that the Warren Court created encompasses more than the reforms that it required immediately. People celebrated and vilified many of the Court's opinions not just for what they held but for what they hinted. They hinted at an unsettling absolutist quality. The Court's opinions foreshadowed a world in which the states would carry out their egalitarian ideals without compromise. Philip Kurland complained that for the Warren Court "every proposition had to be taken to its logical extreme." 47 Examples 218, 235-36 (1967) (establishing right to counsel at post-charge lineups); Griffin v. California, 380 U.S. 609, 614 (1965) (noting rule against prosecutorial comment on defendant's refusal to testify at trial). The Griffin Court explained that: "[C]omment on the refusal to testify is a remnant of the 'inquisitorial system of criminal justice,' which the Fifth Amendment outlaws. It is a penalty imposed by courts for exercising a constitutional privilege. It cuts down on the privilege by making its assertion costly." Id. at 614. The Wade Court explained its ruling as follows:
The Court in Griffin v. Illinois 49 made an extraordinary and appealing observation about poverty and criminal justice: "In criminal trials a State can no more discriminate on account of poverty than on account of religion, race, or color ....
[The] ability to pay costs in advance bears no relationship to defendant's guilt or innocence." 5 Although the decision reached a narrow holding -states must provide trial transcripts to indigent defendants on appeal 5 -the implications of the Court's language were tremendous. Similarly, the language of Gideon v. Wainwright appealed to some powerful ideals about the value of defense counsel:
This seems to us to be an obvious truth. Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime. Lawyers to prosecute are everywhere deemed essential to protect the public's interest in an orderly society. Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their defenses. That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in criminal courts are necessities, not luxuries. The right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours. Again, the language recognized no boundaries. Lawyers are "necessities, not luxuries" for anyone "charged with a crime." 3 These examples are not intended to say that the Warren Court always took the most extreme position available to it. Nor do they mean that the Court entirely ignored the competing considerations at stake in these cases. 54 The trial which might determine the accused's fate may well not be that in the courtroom but that at the pretrial confrontation, with the State aligned against the accused, the witness the sole jury, and the accused unprotected against the overreaching, intentional or unintentional, and with little or no effective appeal from the judgment there rendered by the witness -"that's the man. But the Court did explain its holdings by appealing to a set of high ideals, particularly the ideals of racial equality and equal access to justice despite economic differences among defendants. 5 " These ideals suggested that criminal justice generally, and the state systems especially, had a long way to go.
As others have observed, the Warren Court's criminal justice decisions did not all run in the same direction. The Court did create some constitutional doctrine favoring law enforcement. 5 6 But the Warren Court cases that favored law enforcement also made the environment more fluid. Even when the Court ruled for the Government, its decisions were unsettling. For instance, Terry v. Ohio 7 introduced a completely new tier into Fourth Amendment analysis by allowing stops and frisks based on "reasonable suspicion," a level of evidence more than a mere "hunch" but less than traditional probable cause." 8 The Court spoke in Terry about the need to select search and seizure requirements only after balancing individual and government interests. 59 This new methodology created real uncertainty about when the new system of "reasonable suspicion" requirements might apply. 6 0
In sum, the Warren Court cases created an atmosphere more favorable to legal control over criminal justice. The decisions accustomed law enforcement ,agencies to the need for change. The idea that the Constitution might force a shift in police practices or courtroom customs became familiar. And the experience with many Warren Court holdings demonstrated for many that change was manageable, because even the most unpopular decisions were not truly disruptive. But the Supreme Court was not the only agent of change in this new environment. 
HOW THE SUPREME CO URT DELIVERS FIRE AND ICE
II. Habits of Change Spread to the States
As time passed and Earl Warren and his colleagues gave way to Warren Burger and three other appointees of President Nixon, many predicted that the Burger Court would roll back the prodefense rulings of the Warren Court. 6-But the Burger Court did not overrule many of its predecessor's rulings outright. Instead, the Burger Court departed from the trajectory of the Warren Court in two less obvious ways. First, the Burger Court reaffirmed many of the ideals expressed in earlier opinions, even while it refused to extend them to new settings. For instance, the Court in Ross v. Moffitt 62 refused to require the states to pay for defense counsel at every level of appeal but still endorsed the importance of attorneys during the first level of appeal to prepare claims for all appellate reviews. 63 The Warren Court established more rigorous rules on "harmless error," a change that made it difficult for appellate courts to keep a conviction intact even in the face of legal error. 65 The Burger Court changed the rules of habeas corpus to make it easier for federal courts to avoid the merits of constitutional challenges. This change was especially true for search and seizure claims, which federal courts could no longer consider in habeas corpus petitions." But new habeas limitations also applied to all other constitutional claims, as the Burger Court reinterpreted the 1867 habeas statute. 67 The Court also expanded other procedural devices to allow federal courts to reduce the impact of the still vital constitutional requirements.6
As Carol Steiker pointed out, this state of affairs was lousy for the Court's public image. 69 The public noted the continued vitality of controversial decisions like Miranda and others that set limits on police conduct. Only more sophisticated readers of the Court's opinions realized that the federal courts were, in fact, overturning fewer state convictions because of the new procedural rules. 70 But this continued endorsement of broad ideals, combined with narrowed access to federal courts, also energized state courts and legislatures. federal courts no longer developed and tended that vision. The state institutions filled the vacuum. They adapted the Warren Court ideals to their own purposes, both through state constitutional law and through their own distinctive readings of the federal constitution.
A. Results Versus Habits in Reading State Constitutions
In the realm of state constitutional law, this era saw the beginning of the "new judicial federalism." Justice William Brennan, perhaps out of impatience with his new colleagues who failed to continue the criminal justice reforms that the Warren Court began, encouraged state courts to take up the cause for themselves. He pointed out that state courts could impose requirements on state law enforcement through interpretations of their own state constitutions. These requirements might be more stringent than (or build on the "floor" of) the federal constitution. 7 State judges embraced the idea, at least in theory. Many well-regarded judges wrote with enthusiasm about the possibilities for independent readings of their state constitutions and started to identify circumstances in which such interpretations were most likely or appropriate. 72 turn because of Burger Court decisions reversing the balance of power between the prosecution and the defense. Instead, the momentum came from the gap between ideals and reality. The Warren Court pointed to this gap and implied that it would close. 9 The Burger Court accepted the ideals, sometimes grudgingly, but made it clear that the federal courts would not close this gap in state criminal justice." In such a setting, the interpretive power of state courts became more relevant and more widely understood than ever.
Scholars watching these developments debated whether the state courts were using their power often enough. Many complained that the state courts turned down many more invitations than they accepted. It was most common to find state courts affirming the limited holdings of the Burger Court rather than expanding the reach of state constitutions." Some argued that it was not legitimate or even possible for state courts to sustain their own readings of common constitutional provisions. 8 86. Treatises such as LATZER, supra note 81, reflect the routine nature of these arguments that appeal to state constitutions. The routine quality of these arguments also becomes clear when one compares decisions from the 1980s or early 1990s -decisions in which state courts discussed their independent power to interpret their state constitutions -with more recent decisions that treat this authority as a given. See Commonwealth v. Labron, 690 A.2d 228, 228-29 (Pa. 1997 ) (upholding, on remand from United States Supreme Court, prior suppression ruling on independent state constitutional grounds); Commonwealth v. Edmunds, 586 A.2d 887, 894-95 (Pa. 1991) ("[W] e have stated with increasing frequency that it is both important and necessary that we undertake an independent analysis of the Pennsylvania Constitution.").
in a given case (or even in most cases), the option is always open, and the courts debate it often.
B. Habits Spread to Federal Law
These habits of independence spread back from state constitutional law into federal law. When state courts interpret the federal constitution, they have more tools and more inclination to reach their own independent interpretations. The state courts recognize, of course, that their decisions on federal law are subject to review in the United States Supreme Court. Thus, they must account for the Court's precedent on a given subject. But given the Supreme Court's limited capacity for review" 1 and the current restrictions on federal habeas corpus," 8 state courts have now become the frequent interpreters of federal law. With very limited exceptions, state courts have the final word on the meaning of federal law in their own jurisdictions.
When measured by results, the state courts look like the lower federal courts when they interpret federal law. The two sets of courts grant relief on federal constitutional claims at roughly the same rates. 9 But the state courts are not merely carrying out mandates from the United States Supreme Court. As they exercise their interpretive authority over the federal constitution, state courts occupy a variety of positions. Indeed, on some issues they seem to produce a greater variety in federal constitutional doctrine than the lower federal courts produce.'c They are adapting the ideals of Warren Court decisions to the realities of their own systems. The state courts are also addressing constitutional questions that may never arise in the federal system. 
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For example, some state laws on pretrial detention cover a broader range of crimes than the federal pretrial detention statute, and therefore present unique due process issues. See
C. State Legislatures
The state appellate courts are not the only state institutions to become more engaged in criminal justice since the days of the Warren Court. State legislatures have also filled the territory that the Supreme Court refused to occupy. Some trends in 'the legislature have occurred outside the field of criminal procedure in the field of substantive criminal law and in laws setting (and funding) punishments. As Darryl Brown and Bill Stuntz point out, the expanded reach of the substantive criminal law and the increased severity of punishment have countered many of the libertarian effects of Warren Court procedural rulings.' Although these statutes do not speak directly to procedure, they have powerful effects on the work of police, prosecutors, and sentencing judges.
But other state statutes speak more directly to the procedural questions that the Warren Court opened for debate. For instance, when it comes to providing counsel for indigent defendants, some states fund attorneys for broader groups of defendants and some fund counsel for narrower groups." Legislatures have created systems for delivering counsel that produce strikingly different qualities of representation that range from flat fee contracts to statewide public defender services. ' State legislatures appear to be more active in criminal justice matters today than they were in 1969. 9s 93. Compare FLA. R. CraM. P. 3.111 (requiring counsel for indigent defendants in felony cases and misdemeanor cases in which defendant potentially faces imprisonment) with VT. STAT. ANN. tit. 13, § § 5201, 5231 (1998) (requiring counsel for needy persons in any case in which fine of more than $1000 or imprisonment is possible). 
HOW THE SUPREME COURT DEI VERS FIRE AND ICE
tions, rules have proliferated in criminal justice. Many institutions have shifted power away from field-level officials such as police officers on the beat or sentencing judges at the trial level." These rules come from state legislatures, state and federal appellate courts, sentencing commissions, and police department management. The Warren Court's ideals and endorsement of change, together with the Burger Court's shortened reach, made it easier for them.
IV The Rehnquist Court Ices State Variety
Into this institutional cacophony, enter the Rehnquist Court. In many contexts, the Justices have spoken warmly about the genius of federalism and the "laboratories" in the states.' Some of the Court's holdings have shifted power from the federal government to the state governments," but in the realm of criminal justice, the Court has done little to encourage independent state institutions. Instead, the Rehnquist Court's decisions sometimes have the effect of ice. They chill growth and movement in the states.
I claim no insight into the intent of the Justices; I speak only about the effects of their decisions. Furthermore, I do not claim that all the criminal justice opinions of the Rehnquist Court have the effect of ice. Some do not. The fact that some Supreme Court decisions operate like ice in the state courts while others do not presents the puzzle that will occupy the remainder of this Article. Do any features of the issues allow us to predict when the state courts will follow the lead of the Supreme Court rather than moving in a different direction?
The first icy decision that we consider is Whren v. United States." In that case, police officers suspected that the driver and a passenger in a car possessed drugs; a traffic violation gav6 the officers a pretext to check out of the most important was the decision's influence on state courts as they interpreted their own state constitutions. While some state courts before Whren had accepted the claim in limited settings," they now fell in line behind the Supreme Court. In rapid succession, state courts ruled that their respective state constitutions, like the federal constitution, did not bar pretextual stops. 1 " Moreover, the state decisions took on the categorical based on an objectively reasonable suspicion of any offense, provided that the offense for which reasonable suspicion exists is related to the offense articulated by the officer involved"); State v. Law, 769 P.2d 1141 , 1144 -45 (Idaho Ct. App. 1989 ) (using pure objective test, allowing no room for examination of officer's subjective intent); People v. Haney, 480 N.W.2d 322, 324 (Mich. Ct. App. 1992 ) (same); State v. Carter, 600 P.2d 873, 875 (Or. 1979 1°T hese courts replaced their tentative early approaches with the Supreme Court's confident pronouncements. They now declare unworkable any rule that considered the intent or typical behavior of police officers. Remarkably, some states in which fact-finders were already applying the "would have" test now declared that it was impossible for a fact-finder to determine what an officer "would have" done in the absence of an underlying motive to investigate a hunch. They replaced a minimalist approach that decided pretext claims based on context (traffic stops and otherwise) with a search for abstract principles in United States Supreme Court opinions."' The effect of the Whren decision was to freeze the flowering of a nuanced case law in the state courts. It shifted their attention from the reality in the field to the consistency of legal precedent.
But the story of Whren does not stop in the state courts. While Whren convinced state courts to abandon their efforts to regulate pretextual stops, it had no such effect on state legislatures. Legislators debated traffic stops based on the race of a driver -the crime of "driving while black." They passed laws that required police departments to keep more data about traffic stops; many other departments issued their own policies on data collection." 1 This public debate has created a political consensus that pretextual stops motivated by suspicions based on a driver's race are illegitimate. People disagree about how often these traffic stops occur, but these stops have become hard to defend in principle. Thus, when the Supreme Court delivers ice to the state courts, it will not necessarily cool the debate in the state legislatures.
A second example of Rehnquist Court ice comes from the Miranda context. In Davis v. United States,"' the Court addressed the question of how officers must react during interrogation when the suspect makes an ambiguous statement that may (or may not) indicate a desire to speak to counsel or to remain silent."1 4 Other courts had developed three possible responses, and two of the three attracted serious support in state courts and in lower federal courts.
First, the interrogators might stop the questioning entirely if the suspect makes an ambiguous statement that could indicate an invocation of rights. This option had slender support." 1 5 The second possibility was clearly the most popular: officers faced with such an ambiguous statement must stop their questions about the crime until they ask "clarifying questions" to determine whether the suspect truly was invoking Miranda rights. At least seven of the federal circuits followed this position, along with at least twenty states." 6 A third option found support in fewer than half a dozen jurisdic- In the end, the Supreme Court chose the third option,"' even though the Government argued only in favor of the intermediate "clarifying questions" approach." 9 And within a short time, the holding in Davis transformed the landscape in state courts. The "continued questioning" approach under the federal constitution became the most common approach followed by state courts. 2 Like Whren, Davis effectively wiped out variety in the state courts.
Although the state courts still had the authority to read their own constitutions to create or apply any number of rules in this setting, the "continuing questioning" approach dominated the others.
The Relmquist Court's criminal justice cases contain more than ice. Sometimes the Court resolves doubts about the legality of law enforcement practice, but the state courts remain scattered on whether to allow it. They do not unite behind the Supreme Court.
Take, for instance, Moran v. Burbine,' another case with close kinship to Miranda. In that case, the police took Brian Burbine into custody for a burglary but also suspected his involvement in a recent murder. 122 Burbine had a pre-existing relationship with a lawyer from the public defender's office, and his sister notified the office about Burbine's arrest.12 An attorney from that office called the police station to declare that she represented Burbine, but the police officer told the attorney that no one would question Burbine that night.' 24 However, detectives began an interrogation an hour later. 2 ' Detectives issued the standard Miranda warnings but never informed Burbine that his attorney had called and was available for consultation. 126 Burbine later admitted to the murder. 127 The Supreme Court ruled that this interrogation did not violate the privilege against self-incrimination 2 ' or the right to counsel. State v. Chew, 695 A.2d 1301 , 1318 (N.J. 1997 This decision did not impress the state courts. 30 Although some state courts endorsed the Burbine holding for purposes of their own state constitution, 3 ' the larger group rejected the decision.' The state opinions sounded scandalized -even a bit self-righteous -that the Supreme Court would tolerate such intentional maneuvering to prevent an attorney from contacting a client.' 33 Why the difference between Whren and Davis on the one hand and Burbine on the other? Is it possible to predict which Supreme Court rulings will attract a following among state courts while others remain uninfluential?
Certainly some characteristics of the courts of a particular state might indicate whether they will pursue an independent reading of the law. Are the judges in the state appointed or elected? Have the state courts reached independent rulings on constitutional criminal procedure in the past? Has commentary by academics, journalists, or influential judges called attention to a tradition of independence in the state? Knowledge on any of these issues might help one foresee how the courts in a particular state would react to an opinion from the Rehnquist Court.
However, a prediction could also turn on features of the legal issue at stake, features that do not require specialized knowledge about a specific state court. An issue-specific prediction would allow one to anticipate how the state courts as a whole might respond to a case and yet not be able to guess what the courts in any given state might do. Let us turn, then, to the types of issues that might leave state courts more inclined to fall in line after a pronouncement from the Supreme Court.
The cases that we have considered -Whren, Davis, and Burbine -all share some features. In each case, the Supreme Court entered an area teeming with different proposals and approaches. Some state courts had spoken to the subject, however tentatively. The Supreme Court chose one of the less restrictive options and left state courts with a wide range of legitimate choices. What was it about the issues in Whren and Davis that pushed the state courts as a group to abandon their earlier experimentation and to endorse the Supreme Court's approach?
One potential explanation -and alas, a cynical one -is volume. Not many cases involve an attorney pursuing a client around the police station and the client not knowing about the attorney's presence. On the other hand, plenty of pretextual stops and ambiguous assertions of Miranda rights reach the courts. Stronger procedural rights in the Burbine setting would not undercut many investigations. State courts might assert their independence only when it is not terribly costly, when the distinctive state requirements will only matter in a few cases.
But my sunny disposition will not allow me to end on this cynical note, so here are a few other possible explanations. Perhaps state courts refuse to follow a Supreme Court ruling that favors law enforcement when the new case contradicts local experience in the area. When local police or prosecutors have encountered a problem regularly enough to generate a sizeable body of appellate decisions in the state courts, those courts might have confidence in their own judgment about what is fair and workable. Perhaps this theory does not explain Davis very well: state courts with significant experience nevertheless followed the United States Supreme Court's change of direction. But it might help explain the outcomes in other areas, such as the reluctance of some state courts to follow the Supreme Court's new doctrine on informant information as a basis for probable cause. 34 A third possible explanation relates to the second. Although appellate courts might not have much experience with the particular issue involved, they might by tradition or by law have extensive authority over an entire class of issues. Examples might include regulation of the bar and discovery practices.
Thus, the fact that Burbine involved the interaction between the police and a defense attorney -rather than a transaction between the police and the suspect only -might have emboldened some state courts to step in and regulate the practices. The same dynamic might explain state court reactions to certain United States Supreme Court decisions that tolerated discovery misconduct by police or prosecutors. 135 Finally, state court reaction to the Supreme Court's criminal justice decisions might amount to a critique of the Court's legal craftsmanship. When the Supreme Court drastically changes the trajectory from its earlier work, state courts could become more likely to ignore the new decision and to continue on their own path. Perhaps this response comes from a sense of craftsmanship, a feeling that the abruptness of the Supreme Court's decision is not very lawyerly.
V Conclusion
The Warren Court's federalism legacy is ironically strong. Its holdings, and even more so its rhetoric, put change and the control of police discretion on the agenda for many players in criminal justice. The Warren Court did not set out to strengthen state courts and legislatures, but these state and local rule makers gained the most when the Court placed limits on the discretionary actors further down the line, such as police officers and trial judges.
State courts could always read their own constitutions differently than the federal constitution. State judges and legislators could always interpret the federal constitution for themselves. They could always reach issues that the Supreme Court was unlikely to reach, or read federal provisions in subtly different ways than federal judges might. But until the Warren Court planted its ideas, state courts or legislatures did not even consider acting in this way.
In the short run, the Warren Court made itself the center of attention in criminal justice. But as events have unfolded, state courts and other state institutions have forced their way back to the center of the action. Those who monitor change in criminal justice will overlook much of the action if they attend only to the Supreme Court's opinions. Today, the reactions of state actors to the Rehnquist Court matter at least as much as what the Court actually says. This fervent self-determination at the state level is the unlikely institutional legacy of the Warren Court in criminal justice.
